controversial citizens' initiative to amend the state constitution. 3 The tenth anniversary of Proposition 209 is approaching and presents an opportunity to evaluate the effect of California's approach to eliminating discrimination and preferences based on race and sex. 4 Californians were sharply divided over Proposition 209. A U.C. Berkeley poll surveying whites and minorities who lived in predominantly minority communities found that the majority of both these groups still felt that affirmative action was necessary. 5 However, the majority of both whites and minorities also preferred that job advancement and college admissions be based solely on merit rather than on a system considering race and gender. 6 Most of the Latinos, AfricanAmericans, and Asians surveyed said they would oppose Prop. 209 , while 54% of their white neighbors said they would support it.
7 TV advertising during the final weeks of the Proposition 209 campaign increased dramatically and seemed to sway a significant number of women voters. 8 A Field Poll taken two weeks before Election Day showed that 40 percent of women favored Proposition 209 and 42 percent opposed it. 9 One week before Election Day, 49 percent of women implemented to the maximum extent that federal law and the United States Constitution permit. Any provision held invalid shall be severable from the remaining portions of this section. 209 , the strident debate it triggered and the possible loss of affirmative action programs will intensify racial issues in California").
4. While the language of the amendment bans discrimination and preferential treatment based on five immutable characteristics -race, sex, color, ethnicity, and national origin -this Note will often refer only to preferences and/or discrimination generally to avoid repeating this list. This Note also refers to race and sex, which should be interpreted as being equally inclusive of all five of the above-named attributes. See Coal. for Econ. Equity v. Wilson, 122 F.3d 692, 696 n.1 (9th Cir. 1997).
5 Nov. 4, 1996 at A1 (reporting that during the home-stretch ad campaigns the 209 campaign and the state Republican Party had plans to spend roughly $3 million and their opponents were spending about $1.5 million).
9. Id.
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favored Proposition 209 and 39 percent opposed it. 10 Among white women, 55 percent were in favor of Proposition 209 and 33 percent were opposed. 11 On Election Day, a majority of whites cast their vote in favor of Proposition 209, while the majority of minorities were against the measure.
12 Thus, support for Proposition 209 came primarily from California's white population.
Before Proposition 209 was adopted, many of California's governmental agencies administered programs with goals or quotas as part of an effort to eliminate racial imbalance in areas such as public employment, education, and contracting. 13 For example, the City of San Jose adopted a program requiring contractors to meet certain requirements that included participating in a minority and women business outreach program, or utilizing a specified percentage of minority and women businesses (the participation program).
14 Bids were considered responsive if the contractors utilized a specified percentage of minority and women subcontractors in their contracts. 15 Those contractors whose bid did not include the specified percentage of minority and women subcontractors could submit bids if they documented extensive outreach efforts to minority and women subcontractors. 16 This entailed maintaining records of written notice to minority and woman subcontractors, making at least three attempts to contact those subcontractors, and specifying the reasons for rejecting any bids by minority or women subcontractors. 17 The bids of contractors who did not complete either the participation or documentation components were rejected for noncompliance with the public contracting program's requirements. 18 Before California voters adopted Proposition 209, these types of programs had the weight of state statutes and judicial precedent 10. Id. 11. Id. 12. Coal. for Econ. Equity v. Wilson, 946 F. Supp. 1480, 1495 n. 12 (N.D. Cal. 1996) . Among white voters, 63% were for Proposition 209, while 37% opposed it. Among Black voters, 26% were in favor of Proposition 209 and 74% were opposed. Among Latino voters, 24% were in favor of Proposition 209 and 76% were opposed. Among Asian voters, 39% were in favor of Proposition 209 and 61% were opposed.
13. Bras v. Cal. Pub. Util. Comm'n, 59 F.3d 869, 871, 873 (9th Cir. 1995) (describing preferences given to minority and women owned businesses in awarding contracts); Crawford v. Huntington Beach Union High Sch. Dist., 121 Cal. Rptr. 2d 96, 97 (Cal. Ct. App. 4th 2002) (describing a high school district transfer policy designed to promote an appropriate racial and ethnic balance); Kidd v. State Pers. Bd., 72 Cal. Rptr. 2d 758, 762 (Cal. Ct. App. 3d 1998) (describing preferences given to women and minorities in state employment decisions).
14. During the highly intense and often contentious debate over Proposition 209 preceding its adoption, many scholars claimed that Proposition 209 would have a negative impact on women and minorities. 20 For example, Erwin Chemerinsky, then a professor at the University of Southern California Law Center, wrote the leading article in opposition to Proposition 209 and predicted that many important state and local affirmative action programs would be eliminated and more discrimination would be tolerated.
21
Chemerinsky concluded, "[Proposition 209] would have a devastating effect on programs designed to remedy discrimination against women and minorities. The gains of past years would be erased, and additional progress would be unlikely."
22 Some critics claimed that the initiative would "ban ethnic studies majors, repeal existing bans on sex discrimination, or prohibit all 'affirmative action' programs." 23 Others predicted that even if adopted, Proposition 209 would be ignored and go unenforced. 24 These dire forecasts did not stop the voters of California from adopting the measure in an attempt to end discrimination and preferential treatment based on race and sex. 25 Contrary to the predictions of its opponents, Proposition 209 has been effective in eliminating state-sponsored discrimination and preferential treatment based on race and sex without hindering the progress of minorities and women.
This When the government implements programs that discriminate or give preferential treatment based on race or sex, including programs such as participation goals or quotas, it is drawing a line based on race and sex.
30 Proposition 209 removes the lines drawn by government when they are based on race and sex.
31
Proposition 209 is limited to programs administered by the state itself, cities, counties, political subdivisions, and governmental instrumentalities, and specifically those involving public employment, public education, and public contracting.
32 Private enterprises are unaffected by the amendment. 33 There are three exceptions to state action which allow discriminatory and/or preferential programs to continue: (1) bona fide qualifications based on sex; 34 (2) court orders and consent decrees already in force; 35 and (3) actions necessary for receipt of federal funds. 36 Essentially, Proposition 209 eliminates "affirmative action" programs that discriminate or grant preferential treatment to individuals because of their race or sex. 37 Affirmative action is often a confusing term because it can be defined either as (1) a preference for certain persons where there is total equality of objectively ascertained qualifications, or (2) a preference for persons with lower objectively ascertained qualifications, to the corresponding exclusion of persons better qualified. 38 The latter is clearly prohibited by Proposition 209 and 47 Whether a government program discriminates or grants preferential treatment is determined in accordance with the natural and ordinary meaning of the words. 48 California's judiciary has narrowly interpreted the federal funding exception. 49 The decisions of the key cases and their interpretation of Proposition 209 are discussed in the following three sections.
A. The Ninth Circuit Affirmed the Constitutionality of Proposition 209
The day after California voters adopted Proposition 209 to end discrimination and preferences based on race and sex, its constitutionality was challenged in federal court. 50 Judge Thelton Henderson granted a temporary restraining order just over a month later, enjoining the state's enforcement of Proposition 209 based on the Equal Protection Clause and Title VII of the Civil Rights Act. 51 He recognized that Californians meant to do more than restate existing law by passing Proposition 209 and that "the primary change Proposition 209 makes to existing law is to close that narrow but significant window that permits the governmental race-and gender-conscious affirmative action programs . . . that are still permissible under the United States Constitution." 52 Opponents to the amendment feared that the elimination of the race-and gender-conscious affirmative action programs still 46 permissible under the United States Constitution, which were implemented to remediate past and present discrimination, would reduce opportunities for women and minorities in public contracting, employment, and education. 53 The plaintiffs argued that Proposition 209 restructured "the political process to disadvantage only those seeking to enact legislation intended to benefit minorities and women," thus depriving minorities and women of their right to equal protection of the laws.
54
Judge Henderson agreed and concluded that Proposition 209 likely violated the Fourteenth Amendment's equal protection guarantee to full participation in the political life of the community and that it would likely violate the Supremacy Clause because of a conflict with Title VII of the 1964 Civil Rights Act. 55 He reasoned that preferences unrelated to race and sex remained unaffected by Proposition 209, effectively singling out women and minorities for unfavorable political treatment. 56 The court found that despite Proposition 209's facially neutral language, the initiative made distinctions based on race and sex because women and minorities have a special interest in preferential treatment. The Ninth Circuit vacated the restraining order, and found no constitutional violation in Proposition 209. 59 The appeals court explained, "The ultimate goal of the Equal Protection Clause is 'to do away with all governmentally imposed discrimination based on race.'"
60
The court goes on to say "[t]he Fourteenth Amendment, lest we lose sight of the forest for the trees, does not require what it barely permits." 61 53. See id. at 1489, 1494-95. For example, the city of San Francisco "adopted a race-and gender-conscious affirmative action program after finding that it was necessary to counter established discriminatory practices, including 'old boy networks,' that prevented minority and women contractors from obtaining city contracts." Id. at 1489 n.3 (citing Associated Gen. Contractors of Cal. v. Coal. for Econ. Equity, 950 F.2d 1401, 1413-18 (9th Cir. 1991). Webster's dictionary defines "old boy" as "a man who is a member of a long-standing and usu [ Because Proposition 209 prohibits any discrimination or preference based on race or sex, it addresses race-and sex-related matters in a neutral fashion and does not burden individual rights to equal treatment. 62 Rather than classifying individuals by race or sex, the initiative prohibits the state from making classifications based on race or sex. 63 The challenge to Proposition 209 was based on the impediment it posed to receiving preferential treatment. 64 The Ninth Circuit concluded that women and minorities do not have a right to preferential treatment under the Equal Protection Clause and the court held that placing a burden on achieving race-or sex-based preferential treatment does not deny individuals equal protection of the law. 65 The district court's finding that Proposition 209 violates Title VII was also dismissed because of the express pre-emption provisions of the 1964 Civil Rights Act. 66 The pre-emption provisions indicate that state laws are only pre-empted by federal law if they actually conflict with the federal law. 67 In San Jose, the city adopted a program requiring contractors to either meet participation goals by utilizing a specified percentage of minority and women subcontractors, or to document targeted outreach efforts to include minority and women subcontractors in their bids. 73 The bids of those contractors who did not meet participation goals or document their targeted outreach efforts to minorities and women were not considered. 74 The court found that, at a minimum, the participation component of the contracting program encouraged discriminatory race and sex-conscious numerical goals. 75 San Jose defended its outreach documentation program by arguing that focused and targeted outreach did not fall within the scope of Proposition 209. 76 However, the California Supreme Court noted that voters had access to both the Legislative Analyst's report and the arguments against Proposition 209, which specifically indicated that outreach would likely be eliminated to the extent it operated based on race or sex. 77 his measure would eliminate state and local government affirmative action programs in the areas of public employment, public education, and public contracting to the extent these programs involve 'preferential treatment' based on race, sex, color, ethnicity, or national origin." CALIFORNIA BALLOT PAMPHLET, GENERAL ELECTION at 30 (Argument in Favor of Proposition 209) (Nov. 5, 1996). The ballot pamphlet argument against Proposition 209 lists outreach as an affirmative action program that helps to ensure equal opportunity for women and minorities. Id. at 33. The argument against Proposition 209 warned, expanded the applicant pool, but the court found this misleading and irrelevant because the program automatically eliminated bids that failed to document outreach to minority-and women-owned businesses; such documentation was not required for non-minority-and non-womanowned businesses. 78 The city offered further support for its program by arguing that the equal protection clause does not preclude race-and sex-conscious programs. 79 However, the court maintained that the equal protection clause does not preclude a state from providing its citizens greater protection against race-and sex-conscious programs, as California voters did by passing Proposition 209. 80 The court construed the terms "discriminate" and "preferential treatment" in accordance with the natural and ordinary meaning of the words by turning to a dictionary. 81 "'Discriminate' means 'to make distinctions in treatment; show partiality (in favor of) or prejudice (against).'" 82 Preferential means "giving 'preference,' which is 'a giving of priority or advantage to one person . . . over others. '" 83 San Jose's outreach program was unconstitutional because it granted preferential treatment based on race and sex by compelling non-minority contractors to contact minority-and womenowned businesses and solicit their participation, thus giving these businesses an advantage over other businesses. 84 California courts have invalidated a number of discriminatory practices that were in violation of Proposition 209. For instance, in 1998, the State Personnel Board's policy of using "supplemental certification" in hiring decisions was invalidated under Proposition 209.
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Supplemental certification allowed minority and female applicants seeking positions in the state civil service to be considered for employment without meeting the usual requirement of placing in the top "Proposition 209 will eliminate affirmative action programs like these that help achieve equal opportunity for women and minorities in public employment, education and contracting." Id.
78. three ranks of the list of eligible candidates. 86 The court determined that the practice of using supplemental certification violated Proposition 209 and was therefore unconstitutional because it disregarded merit and encouraged promotions based on race and sex.
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Proposition 209 also prohibits legislative programs that discriminate against, or grant preferences to, individuals or groups based upon race or sex. 88 For example, California's Education Code previously promoted the adoption of an affirmative action employment program in community colleges "designed to seek, hire, and promote persons who are underrepresented in the work force compared to their number in the population, including handicapped persons, women, and persons of minority racial and ethnic backgrounds." 89 The program required each community college district to have a plan with hiring goals and timetables as a condition for receipt of allowances. 90 Funds were made available for implementing the hiring plans with a goal that, by the year 2005, the race and sex composition of the community college system work force would be proportionate to that of the adult population of the state. 91 The legislature's program was struck down by the California Appeals Court as unconstitutional because of the discriminatory nature of the hiring plan and the preferential treatment given to women and minorities in hiring decisions. 92 Instead of making inclusive outreach efforts to assure equal opportunity, the program required colleges to single out minorities and women. 93 The court explained that when the legislature chooses to rely on race and sex distinctions, the scheme is presumptively invalid; the courts should not defer to legislative pronouncements. The legislature cannot rely on race and sex distinctions without meeting the heavy burden required to justify the use of the distinctions. 94 86. Id. at 762. Supplemental certification allows those members of an underutilized class, for present purposes minorities and women, to have their names added to the list of eligible applicants even though the particular minority or female applicant did not score within the top three ranks . . . . [W]hile supplemental certification does not guarantee that a member of an underutilized class will be selected for employment, it does make minority and female applicants eligible for employment who otherwise could not be considered for employment.
Id.
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C. The Federal Funding Exception is Interpreted Narrowly
The federal funding exception is a narrow exception to the prohibition on discrimination and preferential treatment based on race or sex. 100 In 1998, the Sacramento Municipal Utility District (SMUD) implemented an affirmative action program offering numerous advantages to bids from contractors submitted by minorities or contractors who subcontracted with minorities. 101 The program also required contractors to make broad outreach efforts and to document 101. C&C Constr., 18 Cal. Rptr. 3d at 720. The benefits included a five percent price advantage for prime contractors, capped at $50,000, in all proposals up to $1,000,000 submitted by certified businesses owned by African-Americans or Hispanic-Americans. Id. The same price advantage was offered to all prime contractors who obtain the subcontractors' goal of 8% each, on proposals over $50,000 for subcontracts less than $1,000,000 submitted by certified businesses owned by Asian Pacific-Americans or African-Americans. Id.
efforts sufficient to comply with the program's requirements. 102 SMUD reasoned that to maintain federal funding, it had to comply with regulations that mandate implementation of affirmative action programs to remediate the effects of any past discrimination. 103 However, there was no evidence that a race-neutral program could not satisfy the requirements to maintain federal funding. 104 SMUD was unable to identify a federal law or regulation that required race-based remedies to maintain their federal funding and SMUD's affirmative action program was found unconstitutional. 105 Thus, although there is an exception to Proposition 209's ban on discrimination and preferences for programs required to maintain federal funding, the state is required to comply with both federal law and Proposition 209, if possible.
IV. THE DIRE CONSEQUENCES PREDICTED BY PROPOSITION 209'S OPPONENTS HAVE FAILED TO MATERIALIZE
A. Most of California's Public Agencies Voluntarily Brought Their Policies into Compliance with Proposition 209
Prior to the passage of Proposition 209, some officials and scholars promised that if adopted, the amendment would be ignored. 107 For example, the current California Attorney General, Bill Lockyer, refused to enforce Proposition 209 and demanded that the California Supreme Court interpret the amendment to dilute the prohibitions against "granting preferences based on race or sex."
108 Then San Francisco Mayor, Willie Brown, stated that he would ignore the new amendment to the state constitution and provoked the amendment's enforcers by saying 102. Id. The program's requirements included attendance at a SMUD affirmative action program briefing, requesting "assistance from SMUD's affirmative action program office, identifying specified units of work that improve the likelihood of subcontracting," and contacting potential minority subcontractors no less than 10 days before the proposal due date. Contractors were then required to contact minority subcontractors a second time "to determine with certainty whether they were interested in performing the specific work on the project." Id.
103 In 1998, two years after the passage of Proposition 209, Pacific Legal Foundation (PLF), a conservative think tank, examined compliance with the new constitutional amendment. 110 Despite the threats and promises of some public officials vowing to ignore Proposition 209, the majority of local governments, municipalities, and special districts throughout California complied with Proposition 209 soon after its adoption.
111
The employment policies of eighty-five of California's state and local government agencies were examined by the 1998 study.
112 After PLF's study began, a California appellate court struck down "aspirational goals" because of the pressure they put on government officials to hire based on race and sex. 113 Compliance with Proposition 209 was 79%, assuming agencies surveyed changed their policies to comply with the court's decision. 114 If none of those agencies changed their policies then compliance may be as low as 32%. 115 The study identified "41 state agencies that had goals and timetables for the hiring and promotion of minorities and women prior to the decision in Connerly."
116 Among the eleven clearly identified violators were the City of Berkeley and the County of Los Angeles. 117 After the decision in Connerly, most agencies replied that they would no longer maintain goals and timetables due to the decision. 118 Thus, the majority of California's state employers complied with Proposition 209 a short time after it was adopted.
In the same study, approximately 88% of public school districts were found in compliance with Proposition examined in a study conducted by the PLF, only nine were found in violation of Proposition 209 and four school districts had policies that potentially violated Proposition 209. 120 While ninety-nine school districts were found in compliance, only fifteen of those districts were closely examined; the others were surveyed "only by the information found on their websites."
121 Although only nine districts were found in violation of Proposition 209, some of the largest districts in the state, such as Los Angeles Unified School District, had programs or policies that were likely in violation of Proposition 209. 122 The PLF study also found that 71% of the forty-five government entities examined for their participation in public contracting complied with Proposition 209. 123 Five of the government entities were identified as violators and seven were identified as potential violators of Proposition 209. 124 Again, the County of Los Angeles is among the identified violators of Proposition 209.
125 However, thirty-two of the forty-five agencies examined appear to comply with Proposition 209.
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For those agencies and districts that chose not to voluntarily comply with Proposition 209, California citizens are able to enforce the requirements of the amendment in the courts. As discussed in Section II, supra, Proposition 209 has been enforced in the courts through lawsuits challenging the agencies that put discriminatory or preferential programs into place. 
B. Proposition 209 Has Not Adversely Affected the Public Employment or Labor Market Position of Women and Minorities
Before Proposition 209 was passed, some scholars believed it would lead to a "deterioration in the labor market position of the AfricanAmerican and Hispanic communities and on the labor market position of women generally."
128 Professor Chemerinsky pointed to the success of affirmative action programs in increasing the employment of women and minorities, especially in more senior or higher paying positions. 129 Chemerinsky also feared that Proposition 209 would eliminate outreach programs with increased advertising for job openings in places frequented by women and minorities. 130 However, the fears that the position of women and minorities would deteriorate did not materialize. Women and minorities have maintained their levels in the public work force, including those with jobs at higher salary levels. 131 There has been no increase in the overall unemployment rate of women and minorities and their labor market position has remained relatively unchanged compared to pre-Proposition 209 levels.
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Proposition 209 did not cause the number of women and minorities in more senior or higher paying positions to decline, and women have been able to maintain their levels in the public work force. According to Professor Chemerinsky, "[t]he composition of the public work force at higher salary levels" consisted of more than 90% white employees in 1975, and because of programs involving preferential treatment of minorities, less than 70% of employees at higher salary levels were white in 1993. 133 implementation of California's affirmative action program, the percentage of Asian-Americans, African-Americans, and Hispanics at higher salary levels was 3% or less per group, compared to 9.9%, 9.3%, and 11.7% respectively in 1993. 134 These numbers suggest that more minorities were able to find jobs at higher salary levels after California implemented its affirmative action plan.
Since Proposition 209, minorities have maintained their levels of employment in jobs at higher salary levels. The Equal Employment Opportunity Commission reports that in 2003, 61.4% of those employed as professionals were white, compared to 38.6% who were minorities.
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Of those employed as officials and managers, 71.3% were white and 28.7% were minorities. 136 Although there is still some disparity between whites and minorities in public employment, it does not appear that minorities have lost any ground since 1993, before Proposition 209 was adopted. The overall percentages of minority employees in the higher salary levels have not changed significantly since the adoption of Proposition 209. 137 Opponents of the amendment also believed that women and minorities were more dependent upon public employers because of their preferential hiring policies. 138 Because of this dependence, Barbara Bergman predicted that the "loss of affirmative action programs in the public sector could be expected to increase" the overall unemployment rate of African-Americans by more than one percentage point and that "[u]nemployment rates for Hispanics and women of all races would also rise." 139 Rather than the increase in unemployment predicted by Proposition 209's critics, California's unemployment statistics show a decrease in unemployment rates for women and minorities, even immediately after the adoption of Proposition 209. 140 While Proposition 209 is not likely the cause of the decrease in unemployment for 142 During the same time period, the unemployment rate for white, black, and Hispanic women decreased by 1.3%, 2.7%, and 3.3%, respectively. than white workers were employed in the state of California, reflecting the diverse racial demographics of the state. 145 These figures are hardly consistent with the suggestion that Proposition 209 would be devastating, or even detrimental, to the labor market position of women and minorities.
The ominous predictions of the deterioration in labor market position for women and minorities are unfounded. Some of the largest employers in the public sector are state universities and colleges, which employed 36.5% of all state employees during the 2002-03 fiscal year. 146 In 2004, the California Research Bureau study on the composition of staff in California Community Colleges showed no deterioration of the labor market position of minorities or women in California Community Colleges compared to 1994 (pre-Proposition 209). 147 In fact, the percentage of Latino educational administrators increased from 11% in 1994 to 14% in 2002. 148 The percentage of African-Americans working as educational administrators has remained somewhat constant, decreasing slightly by 0.8% from 1994 to 2002. 149 As shown in Figure 2 , the total number of Latinos, Asians, and African-Americans promoted or newly hired as educational administrators increased for each group between 1995 and 2002; however, the total number of whites promoted or newly hired increased by more than two-fold. 150 In 1995 there were twenty-six newly hired or promoted Latinos compared to thirty-nine in 2002. 151 The numbers are similar for African-Americans, with twenty promotions and new hires in 1995 compared to thirty-five promotions and new hires in 2002. 152 Although it is encouraging that the community college system continues to hire and promote members of minority groups as educational administrators, the community college system apparently hired and promoted primarily white educational administrators between the years 1995 and 2002. 153 The hiring of educational administrators by the community college system is one area where the percentages of minorities have significantly declined. The elimination of race-and sex-based affirmative action programs is likely a factor in this decline. The numbers are encouraging for female educational administrators. The hiring and promotion of women at community colleges increased by 2% from 1995 to 2002, and currently 51% of newly hired or promoted educational administrators are female. 154 There are still significant wage gaps between males and females; however, the differences are minimal between ethnic groups. 155 The difference between men and women likely reflects an age difference rather than a difference based on discrimination.
CCC Statewide Promotions and New Hires
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This success is not only true for educational administrators at California Community Colleges, but for tenured faculty as well. increased by 4.3%. 157 During the same period the percentage of tenured female faculty members increased by 5.4%. 158 Although the California Research Bureau points out that the composition of tenured faculty is changing "not so much through the promotion and hiring process," but because "[a]s White males retire, the overall percentages for all the other groups increase," women and minorities are certainly not losing any ground. 159 The increased percentage of minority and women educators is encouraging. Similarly, the employment of women and minorities is increasing in the California State University system. 160 The percentage of female CSU faculty increased from 31% in 1985 to 44% in 2001.
161 From 1985 to 2001, the percentage of Latino faculty members rose from 4.0% to 6.7%. 162 African-American faculty members also saw an increase, from 2.8% to 4.0%. 163 Although these increases are quite modest, they reflect a positive trend, rather than "the deterioration in the labor market position of the African-American and Hispanic communities," or on the labor market position of women in general, predicted by Proposition 209's opponents. 168 UCLA and UC Davis temper their affirmative action policies by explicitly prohibiting the use of discrimination or preferences in hiring decisions, which would be in clear violation of Proposition 209. 169 Outreach programs are permissible under Proposition 209 as long as they do not discriminate or give preference based on race or sex. Thus, women and minorities have maintained their ability to obtain public employment at colleges and universities without hiring policies that violate the law.
C. The Overall Impact of Proposition 209 on Women and Minorities in Higher Education Has Been Minimal
Proposition 209's opponents had dire predictions for the higher education of women and minorities if the amendment was adopted to eliminate discrimination and preferential treatment.
170 Some feared that Proposition 209 would abolish programs such as women's resource centers that provide workshops on self-defense, rape prevention, and sexual harassment. 171 However, this particular fear is unfounded for most women's resource centers because Proposition 209 is not triggered so he requirement to create timetables to seek, hire, and promote minorities and women and to make reasonable progress in doing so-with financial incentives for success and financial detriment for failure-establishes impermissible racial and gender preferences.").
170. See Chemerinsky, supra note 21, at 1009 (explaining that Proposition 209 would have a "devastating effect" on college admissions and outreach programs for minorities).
171. See Chemerinsky, supra note 21, at 1011. [Volume 20 long as the program is open to men and women alike. 172 Because Proposition 209 eliminated the use of preferences based on race and sex, the University of California changed the focus of many of its outreach programs. The UC system has "taken action to strengthen K-12 education, enhance student preparation for higher education, and implement race-neutral initiatives designed to strengthen its ability to attract, admit, and enroll an undergraduate student body that is both academically well prepared and reflective of the broad diversity of California." 173 All students, regardless of race or sex, will benefit from policies designed to prepare them for college.
In 1995, Cynthia Lee predicted that the percentage of Latino college students would drop from 18.4% to 5%-6.6% and the percentage of African-American students would fall from 6.9% to 1.5%-1.8% without race based outreach programs at the University of California Los Angeles. 174 Although the number of minority students in the University of California system did decrease after Proposition 209, it was not nearly as drastic as predicted by Proposition 209's opponents. As shown in Figure 5 , the overall percent change in admissions of underrepresented minority students at the University of California decreased by only 1% between the years 1995 and 2000. 175 Although the more prestigious schools saw a significant decrease in admissions of underrepresented minorities similar to that predicted by Proposition 209's opponents, UC Santa Cruz and UC Riverside saw a drastic increase in admissions of underrepresented minorities. 176 Students are being admitted on the strength of their credentials. UC Santa Cruz and UC Riverside continue to enroll a strong percentage of underrepresented minority students.
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Riverside ( By ensuring that minority students would be admitted only to those schools at which their entering credentials match those of white and Asian students, Proposition 209 facilitated the improvement of minority students' performance in the colleges/universities they are attending. For example, at UC Berkeley, the six-year or less graduation rate of AfricanAmerican and Hispanic freshmen entering in the fall of 1998, increased the most prestigious schools in the short-term, the long-term benefits of Proposition 209 may prove to outweigh the short-term costs of temporarily decreased minority admissions in the state's more competitive schools.
D. K-12 Education has Gained Greater Significance
One of the goals of Proposition 209 was to "address the inequality of opportunity . . . by making sure that all California children are provided with the tools to compete in our society." 186 The League of California Cities suggested that government agencies ensure equal opportunity in public education by expanding their outreach programs to all children.
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Some of the recommendations included developing "academic support programs and financial aid services for students from low-income backgrounds, who are first generation college students, who attend high schools with a low eligibility rate for post-secondary institutions, and/or whose high schools have a low college and university participation rate."
188 The UC Links program at UC Berkeley prepares K-12 students for college life and focuses on children from lower-income families. 189 The University of California system now offers many race-neutral programs for individual "students who are disadvantaged or attend low performing schools," including Early Academic Outreach Programs; Mathematics, Engineering, and Science Achievement; Puente; and Fast Forward to the University of California at Berkeley. 190 San Diego school districts are emphasizing advanced course work for all students and placing a greater emphasis on "aligning community college degree requirements with entrance requirements to four-year institutions" in an effort to "increase educational opportunities for students or members of groups historically underrepresented at four-year colleges and universities."
191 These types of race-and sex-neutral programs are in 100.0% 9 1 -9 2 9 2 -9 3 9 3 -9 4 9 4 -9 5 9 5 -9 6 9 6 -9 7 9 7 -9 8 9 8 -9 9 9 9 -0 0 0 198 California's black students beat the national graduation rate by 5.1% in 2001, with 55.3% of California's black students graduating from high school. 199 Although the average graduation rates of Hispanic and black students are not yet as high as those of white students, California's minority students are obtaining their high school diplomas at a greater rate than minority students nationally. 
E. Women and Minority Businesses Continue to be Competitive in Public Contracting
Opponents of Proposition 209 feared that removing goals and targets set for increasing contracts with businesses owned by minorities and women would stifle any future advances for these businesses. For example, Chemerinsky stated, "[T]he goals and targets set to cure discrimination in public contracting are not quotas. . . . However, statistics show that goals and targets have made an enormous difference. These benefits and future advances would be lost if the CCRI [Proposition 209] is adopted." 201 California's target was for 15% of the contracts to be given to minority business enterprises, and not less than 5% to be given to business enterprises owned by women. 202 Cities and counties spend a large portion of their funds awarding contracts to private businesses. For example, the City of San Francisco, which grants preferences in contracting to minority-and women-owned businesses, 203 awards an average of 41,065 contracts each year, worth approximately $568,859,634. 204 If just 1% of that goes to administering affirmative action programs, then over $5,000,000 is being spent on programs that promote discrimination and preferential treatment based on race and sex. Recently, the Civil Grand Jury for the City and County of San Francisco investigated San Francisco's contracting policies. 205 The Grand Jury found that San Francisco's procedures for determining eligibility in contracting contained race and sex preferences in violation of the law and may very well expose San Francisco to legal and financial risks. 206 San Francisco is spending millions of dollars to violate the state constitution by creating incentives to grant preferences to minority-and women-owned businesses and then spending additional public funds to defend its policies. 207 In contrast to cities like San Francisco, some state agencies have implemented new policies to help businesses succeed without relying on race or sex based criteria. For instance, the California Department of General Services offers a 5% bid preference on solicitations from small businesses. 208 Additionally, outreach programs that require contractors to provide Minority Business Enterprises, Women Business Enterprises, and other business enterprises an equal opportunity to compete for and participate in the performance of city contracts also conform to the requirements of Proposition 209. 209 Any potential ground perceived as lost by minorities and women can be recovered by implementing programs which do not use race-and sex-based criteria.
V. CALIFORNIA'S APPROACH COULD BE ADOPTED BY OTHER STATES TO ELIMINATE DISCRIMINATION AND PREFERENCES NATIONWIDE
California is the only state that has amended its constitution to eliminate discrimination and preferences based on race and sex. A handful of states have considered bills and initiatives similar to California's Proposition 209. 210 The state of Washington was the second state to eliminate state discrimination and preferential treatment based on race and sex, by adopting a state statute rather than by constitutional amendment. In [Volume 20 November 1998, the Washington voters passed Initiative 200 by 58% to eliminate discrimination and preferences. 211 The state statute contains language nearly identical to Proposition 209. 212 The Washington Supreme Court interpreted the scope of the Washington state statute slightly more narrowly than Proposition 209 is interpreted in California; 213 and a state statute does not change the organic state law like a constitutional amendment such as Proposition 209. 214 Shortly after the passage of Proposition 209 in California, the Houston City Council voted on Proposition A, an initiative proposing to ban "affirmative action for minorities and women" in contracting and hiring. 215 The original language of Proposition A was patterned after Proposition 209, to eliminate discrimination and preferential treatment. 216 However, framing the question put to the voters with the more politically-charged term "affirmative action" led to the defeat of the proposition "by ten percentage points, with the highest proportion of blacks showing up at the polls in Houston's history."
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Attempts were also made in Florida to include an initiative similar to Proposition 209 on the November 2000 ballot, but there was little political support for such an initiative in Florida. 218 After the initiative gained enough pre-ballot signatures and qualified for the ballot, the Florida Supreme Court did a pre-ballot review and found that the initiative violated the single subject rule. 219 However, Governor Jeb Bush did issue an executive order eliminating the state set-aside programs and guaranteeing admission to one of the state's universities for the "top 20 percent of high school graduates, provided they had completed the college prep curriculum." This plan was called the "One Florida" plan, and was approved by the regents in the spring of 2000, eliminating the consideration of race and sex in Florida's college admissions criteria. 220 Currently, citizens in Michigan are appealing a decision by the Michigan Board of Canvassers not to certify the signatures collected in support of a vote on the Michigan Civil Rights Initiative, patterned after California's Proposition 209. 221 The Initiative has been placed on Michigan's November 2006, ballot. 222 The U.S. Supreme Court has refused to dilute state and federal policies that discriminate or give preferences based on race or sex, believing the policies to be consistent with the Equal Protection Clause and the Civil Rights Acts. 223 States are free to adopt laws that address race and sex issues in employment, education and contracting, similar to the constitutional amendment implemented by Proposition 209.
VI. CONCLUSION
It is undeniable that minorities and women continue to face challenges and barriers to employment, education, and contracting. Proposition 209 eliminates race-and sex-based affirmative action programs that were implemented to help minorities and women overcome those challenges and barriers. While discrimination and preferential treatment based on a variety of characteristics may be inevitable in a free-market system, supporters of Proposition 209 believe that allowing discrimination and preferential treatment based on race and sex is undesirable, unfair, and inefficient. Comparing the pre-and postProposition 209 statistics by race and gender demonstrates that women and minorities have not lost any ground in employment, education, or public contracting because of Proposition 209's prohibition of discrimination and preferential treatment. Although minorities and women have not lost any ground due to Proposition 209, they have not made substantial progress either. Programs that do not violate Proposition 209, such as those based on socioeconomic status or geography, are better suited to the needs of all citizens that face
